Four hundred years ago,
Introduction
The setting is February 25, 1603. At dawn the three ships under the supreme command of Jakob van Heemskerk spot a Portuguese carrack in anchor off the Eastern shores of Singapore Island.
She was richly laden with wares from China and Japan. The battle for the carrack lasted for most hours of daylight, and as night was about to fall, the Portuguese captain, crew, soldiers and passengers surrendered. They forfeited ship and cargo for having their lives spared. 2 This was the seizure of the Santa Catarina one of the best-known acts of freebooting committed by the Dutch in Asian waters at the opening of the seventeenth century. It became famous, because its cargo, brought back to Europe, reaped proceeds which amounted to double the paid-in capital of the then recently formed United Netherlands East India Company, better known by its corporate initials VOC. But the seizure of the Santa Catarina was not without controversy. Perhaps it was the European market value of the cargo; or it may have been the international attention that the public sale attracted. Although the Admiralty Board had already adjudicated the carrack and its lading as valid prize, politicians and company directors appeared 1 The author is Associate Professor in History at the National University of Singapore. He can be reached at HISPB@nus.edu.sg An earlier draft of this paper was first presented at the Folger Library in Washington D.C. in 2002 and revised at the Netherlands Institute for Advanced Studies (NIAS) in 2005. He wishes to specially thank Prof. Benedict Kingsbury (NYU) and Dr. Eric Wilson (Melbourne) for their comments on improving the focus and academic quality of the present paper. The Library of the University of Leiden and the Library of the Peace Palace in The Hague, deserve thanks for granting access to their collections of manuscripts and rare printed materials.
A shortened version of this paper is currently in press with the Leiden-based journal Itinerario and is expected to be published in December 2005.
The seizure of the Portuguese merchant carrack Sta. Catarina is the cornerstone in the politico-historical apology that Grotius commenced around October 1604 and may have completed in 1606 or perhaps even later.
9 The more precise circumstances that led to the writing of his exposé as well as the reasons for publishing but a single chapter -the Mare Liberum (The Praedae (The Law of Prize and Booty) and simply added a new introduction and conclusion.
11
Whether at the instigation of the Dutch East India Company's (VOC) directors, one of its constituent chambers, or perhaps also at Grotius' own initiative, the Mare Liberum was intended to influence the negotiations for a truce with Spain. These were drawing rapidly to a close when Grotius revised the piece for publication. Spain was willing to accept peace, but only at the price of complete withdrawal by the United Provinces and its merchants from the Indies trade. 12 In his treatise Mare Liberum, Grotius underscores that this trade was quite "natural", "necessary" and "good" for the continued prosperity of the United Provinces.
9
The initial dating of De Jure Praedae was set by Robert Fruin as approximately October 1604-1605. The date of completion was revised forward to about the autumn of 1606 as a result of supplementary evidence published in 1928. In a letter to the Heidelberg-based councillor Georg Michael Lingelsheim, Grotius announces that he has "finished" his work on the Indies affairs, but doubts whether he should publish the whole manuscript or only the parts pertaining to the law of prize and booty. See: Briefwisseling van Hugo Grotius, edited by P.C. Molhuysen, The Hague: Martinus Nijhoff, 1928 , no. 86, 1 November 1606 : "De rebus Indicis opusculum perfectum est: sed nescio, an ita ut scriptum est prodire debeat, an ea duntaxat, quae ad universum ius belli et Praedae pertinent …" 10 
In his now classic work Introduction to the History of the Law of Nations in the East Indies
Alexandrowicz writes: 13 "… Grotius defended the rights of the Dutch and opposed the validity of the Portuguese legal titles in the East Indies inter alia by putting emphasis on the status of independent East Indian communities in the law of nations. …. The second problem with which Grotius concerned himself was the freedom of the seas …."
The two facets raised by Alexandrowicz form part of a broader set of what ultimately serve as political arguments. To isolate these from the rest of Grotius' argument proves problematic.
In a first step the present article will identify two central topics and five core principles that form the backbone of Mare Liberum's argument and objective.
14 It shall be noted that, while the two aforementioned insights of Alexandrowicz shall not be rejected outright, a rather different significance will be attributed to them within the wider historical and political setting that underlie the treatise.
Mare Liberum was published by Grotius anonymously and probably for good reason.
Many of the points he raises were not so much unorthodox as they were hardly accepted by his contemporaries and deeply eclectic in nature and intention. Part two of this paper will, therefore, dwell upon the some aspects pertaining to the immediate reception of Grotius' Alexandrowicz, History (1967) 44. 14 Recourse to the juridical language or rights and liberties shall be very circumspect, as the present paper does not engage in a law-based interpretation of the text.
15
Scholarship on the Iberian Peninsula has established that the work was written around 1616 and subsequently revised in the 1620s. Freitas' work does not represent a commissioned reply by the Iberian monarch, but a study by its own right. The delay in its publication was more than just an aspect of a "policy of peace and good will" by the Spanish monarchy (see Vieira, Mare Liberum, 2003, 362 ). It appears that the Inquisition had a leading hand in the delay as well. See Marcello Caetano's introduction in : Freitas, De Iusto Imperio, 1960, pp. 40-41; and prudent in this context to evaluate and explore some of Grotius' acknowledged "sources", including significantly the Castilian jurisconsult and senator Vázquez de Menchaca.
Finally, there are instances where Grotius appears to contradict himself. The present author raised this problem in an article published in 1999 and questioned whether Grotius actually changed his mind between the publication of Mare Liberum and the Anglo-Dutch Conference of 1613. In this article it was reasoned that his exposure to the realities of early colonial expansion, commercial practices, and the conclusion of several treaties with indigenous overlords perhaps rendered Grotius "less classically idealistic". 16 In the context of the present article, a revisitation of this observation is warranted and the present author will contend that, contrary to an initial reading of the Dutch humanist's early works, notes, drafts and fragments, 17 Grotius was probably more consistent in applying tenets of his ideas on trade and colonial enterprise than first realized. emporia". It forms the first and probably also most important cornerstone in Grotius' politicohistorical edifice. 19 From this initial core topic of "free trade" flow other entitlements that are firmly anchored in nature and by extension implicitly also in Creation. 20 The second core theme upon which Mare Liberum constructs a good portion of its argument addresses the historically important problem of "market access". By this term the present author understands unimpeded access (via the high seas) to "market places" and "emporia" outside the European continent.
21
One must remember that Grotius in Mare Liberum is really only advocating "free access" for the procurement of goods (such as spices) for transhipment to the Netherlands. He does not (yet)
advocate the penetration of native Asian markets for the resale of goods by the Dutch to Asian consumers. 22 That was not Grotius' concern, at least not between 1604 and the revision of the Mare Liberum in 1608-1609.
23
Free and unimpeded access to market places assumes a lengthy and certainly not subordinate position in Grotius' trail of thought. 24 In order to freely access "market places" and "emporia" in the East Indies (and by extension also other market places around the globe), the Dutch may resort to maritime navigation. 25 The intra-Asian market was to grow only in subsequent years of the seventeenth century and became an important source of income for the VOC during its corporate lifetime.
There is evidence to suggest that Grotius became aware of the significance, dynamics and profitability of the intra-Asian trade by the time he attended the Anglo-Dutch Conferences of 1613 and 1615. 24 In the past, scholarship on Mare Liberum has focused on the "freedom of the seas" and the legal arguments of the treatise. Modern scholars are beginning to unravel a more complex set of arguments. See for example: Thornton, Hugo Grotius (2004) 20, 21 where in the interpretation of Mare Liberum where the issues of trade and access to market places assume a more prominent position than in the past. 25 This is of course under the strict proviso that the Portuguese are not actually sovereign overlords of the territories to which the Dutch sail, and Grotius is well aware that the Lusitanian crown does indeed legitimately command sovereignty over certain territories in the East Indies, including Goa and Malacca. See Mare Liberum (1609) 4 and (1916) 11: "The Portuguese are not sovereigns of those parts of the East Indies to which the Dutch sail, that is to say, Java, Taprobana [an ancient geographic concept variously applied to the islands Ceylon or also Sumatra], and many of the Moluccas." The choice of Taprobana by Grotius. shows how deeply he was steeped in humanist tradition that embraced Ptolemaeic geography. By 1600 The term Taprobana was no longer current among Spain to assert a maritime-based trading preserve. He contends that efforts to establish such a trading preserve represented an open and evident infringement of nature. Unimpeded and peaceful maritime navigation is understood by Grotius as an extension of the ius communicandi and ius commerciandi, two natural rights that he adopts from the Spanish theologian Vitoria. 26 From the theoretical cornerstones of "free" or "unimpeded trade", as well as "free" or "unimpeded" access to market places via innocent and peaceful passage across pelagic waters, one is now in a position to identify and elaborate on five basic principles that can be gleaned from a close reading of Mare Liberum. They are by no means novel to the students of Grotius Borschberg, "De Pace" (1996) 268-292. 29 Borschberg, Commentarius in Theses XI (1994); Borschberg "Commentarius" (1992) . 30 The Latin text was first reproduced as an appendix in Muller, Mare Clausum (1872) 331-361. A translation into English is reproduced in Wright, "Some less Known Works" (1928) 137-205. 31 First published in Paris in 1625, the text of this famous and influential work was revised several times by Grotius himself until his death in 1645. See Grotius, De Iure Belli (1919) . The most commonly used English translation remains Grotius, De Jure Belli (1925 52 and (1916) 61. See also the following argument advanced by Grotius in chapter 8: "By the law of nations the principle was introduced that the opportunity to engage in trade, of which no one can be deprived, should be free to all men. This principle inasmuch as its application was continually necessary after the distinctions of private ownerships were made, can therefore be seen to have had a very remote origin. Aristotle, in a very clever phrase in this work entitled the Politics, has said that the art of exchange is a completion of the independence which Nature requires. Therefore, trade ought to be common to all according to the law of nations, not only in negative, but also in a positive, or as the jurists say, affirmative sense."
37
Ibid. (1609) 53 and (1916) 62: "Hence commerce was born out of necessity for the commodities of life, as Pliny shows by a citation from Homer. But after immovables also began to be recognized as private property, the consequent annihilation of universal community of use made commerce a necessity not only between men whose habitations were far apart, but even between men who were neighbours…" See also the account of how trade supposedly arose among the Chinese: "They say that trade arouse among the Chinese in about this way. Things were deposited at places out in the desert and left to the good faith and conscience of those who exchanged things in their own for what they took.." his bodily needs. 38 According to the testimonies of the ancient writers and poets, 39 certain places, sites or objects remain unappropriated or common to all. These include specifically also places of public worship, air or running water. 40 Taking these tenets of Roman public law as a foundation, Grotius postulates that certain spaces remain unappropriated and cannot be made the property of individuals or states. As a result, common utilization must remain intact, 41 and each individual or sovereign may enjoy such spaces. 42 Among these unappropriated spaces or objects
Grotius also lists the seas or oceans.
43
Three, private property, which is a positive institution created by man, may not be enjoyed by individuals without observing certain conditions that are thought to be anchored in nature or Creation. Nature wills, in the eyes of Grotius, that there should be no wastage, and also that people should not appropriate more than they can use. 44 The Dutch humanist explains to his readers that the Portuguese monopolize trade to the exclusion of others, drive up prices and also engage in profiteering. 45 Such behaviour, according to Grotius, is clearly directed against the very design of nature. The Creator foresaw through nature a free flow and exchange of goods to all parts of the world. Also, people may not acquire common things if this harms others.
Profiteering not only violates the order and design of nature, but also runs counter to Christian charity. 38 Grotius, Mare Liberum (1609) 14-15 and (1916) Four, what nature has given cannot be alienated by man.
46 This is an important principle developed by Aquinas and his commentators in sixteenth century Spain. 47 Grotius concedes here in Mare Liberum as well as in his other treatises that there are some noteworthy exceptions.
These include the waging of a just (public) war and the punishment of one's enemy. 48 Booty of war and punitive seizure can include tangibles and intangibles, 49 and can specifically encompass nature's bounty of resources, access to trade, as well as political authority. Grotius' Scholastic predecessors established (notably in line with the principles of Christian charity) that the value of goods alienated as a result of just warfare, punishment, and retaliation must be commensurate with, and in direct proportionality to, the actual injury suffered and avenged.
50
Five, every person may defend himself and his interests. 51 In the absence of (effective or unbiased) arbitration, recourse to violence is permissible, and the injured person may take commensurate action to avenge injury and to restore what has been unduly denied or impeded.
52
In short the five basic principles are:
1)
The engagement in peaceful societal interaction (ius communicandi-right of communication), with the corresponding prohibition that no one (and this would implicitly also include any sovereign as outlined in the subsequent sections) may impede others in pursing this interaction. 2) Nature has willed that certain sites remain common to all, with the corresponding prohibition that certain sites and spaces may never be appropriated as public or private property.
3)
Nature wills that all men share in the riches of the earth and Creation, 54 (1916) 75: "Following these principles a good judge would award to the Dutch the freedom of trade, and would forbid the Portuguese and others from using force to hinder that freedom, and would order the payment of just damages." 64 Note the observation of Knight, "Grotius in England" (1919) , 6: ".. it should be noted that at this time Spain, of which power Portugal was then a constituent, was at war with Holland as also with England. Her prohibition of enemy trading with lands, or navigation in waters, over which she claimed dominion was therefore in perfect accord with principles which, today certainly, are generally recognized. But this aspect of the case is entirely ignored by Grotius." 65 Grotius, Mare Liberum (1609) 62-63 and (1916) 72-73; Borschberg, "De Pace" (1996) 281. 66 In the full autograph manuscript of De Jure Praedae, the text of Mare Liberum is featured in the subsequent chapter 12. Vitoria (1933) pp. 212-452. The present author's own careful study of Grotius' reading notes, including those specifically taken from Vitoria and featured in Ms. B.P.L. 922 in Leiden University Library, reveal that the young humanist worked with the first edition of the Relectiones, a copy of which had been passed on to him through channels of the VOC.
69
A point which Grotius also briefly touches on his this treatise, See Grotius, Mare Liberum (1609) 7 and (1916) 13-14: "Nor are the East Indians stupid and unthinking; on the contrary, they are intelligent and shrewd, so that a pretext for subduing them on the grounds of their character could not be sustained. …. And now that wellknown pretext of forcing nations into a higher state of civilization against their will, the pretext once monopolized by the Greeks and by Alexander the Great, is considered by all theologians, especially those of Spain, to be unjust and unholy." One should also note Grotius' reference to the lawyer Ferdinando Vázquez in this particular context. grounds of infidelity, 70 it is not entirely certain whether he is simply adding "flesh" and perhaps even a bit of sensationalism to the debate over "market access". Vitoria's ius communicandi has been the subject of several learned discussions in recent years, including a book by Pérez, Francisco de Vitoria (1997) . For a recent bibliography touching upon the works of Vitoria, see Hernández Martín, Francisco de Vitoria (1998 81 that one should take up arms because innocent passage was refused across foreign territory, how much more justly will arms be taken up against those from whom the demand is made of the common and innocent use of the sea, which by the law of nature is common to all?" According to Vitoria in his Relectio de Indis, part II, esp. § §12, p. 78, 80, the natives may very well be compelled to listen to the word of God, they cannot however be compelled to embrace the Christian religion. The Latin text makes this very clear: "Item necessarium est eis ad salutem credere in Christum et baptizari (Marc. ult: 2)… Sed non possunt credere, nisi audient (Rom. 10:3). Ergo tenentur audire alias essent extra statum salutis sine culpa sua, si non tenentur audire." It appears however, that for practical reasons, Vitoria moderates this basic position in the following sections, notably by appeal to the canonists and Canon law, and in §14, p. 80, also on the grounds of "insufficient exposure" to Christian teachings. Further curtailment follows in §15, pp. 80, 82 where Vitoria states that war may not be waged to force people to accept the Christian religion, nor may war and victory be taken as a proof of its veracity. original wording "canal" to "particular sea". 93 The two terms can hardly be considered synonyms.
Selectively quoting from acknowledged sources is a problem of a completely different, Spaniards" and "that Glory of Spain" 95 is not consistent in his views on navigation. 96 In fact and quite to the contrary, Vázquez' oft-cited collection of legal cases and advisories contains several lengthy sections that assert exactly the opposite of the "freely navigable" seas. 97 Not unlike Grotius, Vázquez adduces the authority of the Roman lawyers and the ancients, including poets, to drive home his point that navigation across the high seas is tantamount to suicide, and therefore something completely "unnatural". It is perhaps against the backdrop of this and related 93 Knight, "Seraphim de Freitas" (1925) 89 .30 that arguments in favour of the Venetians and Genoese prohibiting navigation on "their seas" are "suspect" (apparet suspecta sit sententia), not least because they run "counter to natural law or primary law of nations which, as has been said, cannot be changed." (est contra ipsim jus naturae, aut gentium primaevum, quod mutari non posse diximus).
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Ibid., 2.20. §13 navigare contra naturam est; §14: Navigare periculosissimum est; §19: Nagivare est ire contra leges naturae.
evidence that Grotius turned the inherent and undeniable perils associated with overseas trade into a great human virtue and courageous enterprise, and invoked the authority of Aristotle that the "most honourable of all [forms of trade] is the wholesale overseas trade, because it makes so many people sharers of so many things."
98 What could more natural than that?
Is trade something that is bestowed unto man by the "spontaneous hand of nature" -to borrow a famous phrase from John Locke's (1632-1704) Second Treatise on Government -or is it, as the formidable Iberian authorities Vázquez and Freitas contend, something that is "unnatural" that is, a sign of decadence and a form of human interaction not foreseen by God who created the Garden of Eden without need or want. The question whether trade is, or is not, part of nature's perfect design and order is of central significance -because of the implications it has on the right of maritime navigation -but it is a question that finds little consensus among the authorities of the sixteenth and seventeenth century. It should not surprise that Grotius and Vázquez do not at all share the same view, and Freitas sides with his Castilian counterpart, but on different grounds. Indeed, Freitas makes it actually quite clear -and this marks a sharp contrast to Grotius -that he does not hold Vázquez in high esteem, but tends to regard him more as a politician than a scholar of jurisprudence.
Three, Grotius treats the sea as spaces unappropriated (in strict contrast to public property or public patrimony) by the law of nature which cannot be made the property of any party. 99 The arguments underlying this position are chiefly expounded in chapter 5 of the Mare Liberum, the section of the treatise that specifically evoked the refutation by the Oxford-based lawyer Welwood.
First it shall be seen how this passage fits into the framework of Mare Liberum. Broadly speaking, Grotius stipulates that the Dutch in exercising their right of free trade and interaction also have a right to access ports in the Indies via oceanic waters. This is because he regards these Depending on the finances of the crown, the issuance of such cartazes was often limited to the subjects of Spain and Portugal respectively and denied to other European nations. Ibid. (1609) 5, 6, 12-13, 20-21, 31-32, 49-50 and (1916) 12, 13, 21, 29, 39-41, 59-60. 101 Ibid. (1609) 7 -9, 36-38, 56 and (1916) 15-17, 45-46, 66 . -Grotius only refers to the bulls of donation dating from 1494 and issued by Pope Alexander VI. He is evidently not aware that the donation of Nicholas V, dating from 1455, is of much greater significance to the Portuguese Estado da India than the Alexandrine bulls. In my opinion this can be taken as proof that the Dutch humanist was not deeply familiar with the legal literature from the Portuguese side. At best he studied some Spanish sources such as for example Vitoria and Covarrubias y Leyva who of course both address and discuss the merits the Alexandrine bulls. It is questionable how familiar Grotius really was with the writings of Ferdinando Vázquez at the time of writing De Jure Praedae or even at the time of hastily revising chapter XII as Mare Liberum. Fresh research on Grotius' reading notes and on the autograph manuscript owned by Leiden University will hopefully shed new light on this question. to appropriate the vast open ocean, how could any person, let alone a sovereign, defend it? It is on these broader grounds that Grotius rebuffs Iberian claims to dominion and ownership of the seas as non-viable and even unreasonable.
105
In advancing his case for access to markets in the East via oceanic waters, Grotius put up a valiant defense of free trade for his compatriots. But he treads on proverbial thin ice, and Grotius appears to be well aware of this. Chapter five of the Mare Liberum is by far the boldest, but also the most controversial of his generation. The Dutch humanist must have been aware that his postulations were contrary to actual state practice in Europe at the time, and would thus not be readily accepted.
106
Evidence for this can be found in the treatise Dominio del Mar Adriatico which in the past rightly or wrongly has been attributed to the famed Venetian cleric and state historian Paolo Sarpi.
107 On the basis of papal donations (many issued in the historical context of Crusades), imperial edicts and popular festivities, including a special discussion on the law of war and its effects, the author of De Dominio Adriatico constructs his case for the Republic of Venice that is essentially based on custom and prescription. 108 He is not particularly interested in delving into the subject of natural rights, but contends that over the centuries the dispatch of navies against 105 Grotius, Mare Liberum (1609) 30-31 and (1916) 38-39. 106 Concerning Genoese claims to sovereignty in the Mediterranean, see: Burgus, De Dominio (1641) esp. pp. 141 Sovereignty over the Ligurian sea is chiefly claimed on the basis of prescription, rather than an actual title or (Papal) donation (ibid., esp. pp. 228, 237) . Appeal is made in this context to the Medieval Italian jurisconsult Baldus de Ubaldis and Jason who claim that the Genoese (ibid., p. 232) "suum mare habent distinctum ex inveteratissima consuetudine" (i.e. … have their separate sea on the basis of most ancient custom [consuetude] ) and "Genuenses licite perscripserunt sinum maris" (The Genoese prescribe by law (licite) their maritime gulf". Other authorities invoked here include Johannes Gryphiander and Pacius. Claims that the Genoese historically also exercised dominium in oceanic waters other than the Ligurian and Aegean Sea are found on pp. 234-236. For Venice, see the works of Gasparo Contarini and Paolo Sarpi mentioned in notes Error! Bookmark not defined. and 109.
107
The edition consulted was printed in Venice in 1685 and consists of two parts featuring separate page numbering: Dominio del Mar Adriatico and Dominio del Mar' Adriatico per il Ius Belli. These will be hereafter abbreviated as Dominio I and Dominio II. -Concerning a dating of the treatise, see the introduction of Roberto Cessi in Sarpi, Il Dominio (1945) p. xxxiii, and especially also the additional sources and information he furnishes ibid., note 2. For the historic context of the treatise, see also Cozzi, Paolo Sarpi (1979) On this also see Cessi's introduction in Sarpi, Il Dominio (1945) p. xxxiv. 114 One surmises greatly that for reasons of politics and trade in the Baltic, where, as is well known, the Dutch were major players in shipping. Grotius does not utter a single word concerning Denmark's historic claims to the Sound, and indeed, to the whole of the North Sea between the European mainland and Iceland. At the open of the seventeenth century, this claim was of considerable concern to the English. See the "Instructions given by Queen Elizabeth to the British envoys for the Bremen negotiations with Denmark on fishing licenses and sound tolls" (1602) in: Grewe, Fontes Historiae, vol. II, p. 157. 115 Grotius, Mare Liberum (1609) 49-50 and (1916) Grotius adduces evidence from the Institutes of Justinian to argue that "air and water" generally speaking, and with this statement implicitly the sea, are common to all by nature. 121 In their replies, Welwood and Freitas contend that references to the communality of water by the law of nature only refer to fresh running water. If the seas were indeed free and open to "all" in ancient Rome, Freitas explains, this was not because they were "common to all by the law of nature", but common to all Roman citizens (as the patrimony of the Roman people) a reality effected by public policy. 122 The Roman jurisconsults use the expression "no one" to refer to "no one individual", 123 but this statement is not necessarily binding to or valid for a prince or sovereign who represents the collectivity and the interests of the body politic.
124
In his Defense of Chapter Five of the Mare Liberum Grotius categorically rebuffs both arguments surrounding the interpretations over "fresh running water" and "patrimony". Not only does he render passages that identify "running water and the sea" as two distinct but identifiable cases of natural, common property, 125 he equally dismisses the view that the freedom of navigation has its origins in Roman public policy. Freedom of navigation and free market access from across the sea was clearly a natural right, 126 and Grotius underscores the conclusion:
hose who, borne from abroad, navigate on the sea, do not do this on another's property by 121 Grotius, Mare Liberum (1609) 22-23 and (1916) 31. Grotius treats provisions in Roman law that permitted the occupation of the shore not as sign that the shores were public property, but that Rome passed regulations that ensured that the acknowledged provisions of natural law were not violated; see also Institutes of Justinian (1975) , II.i.1., 65. 122 Ibid. (1609) 22-23, 34-36 and (1916) 31, 43, where Grotius already produced arguments to counter this particular position.
123
As is for example made in the provision of Institutes of Justinian (1975) , II.i.6., 65. 124 A similar point is also advanced by Welwood Abridgement (1613), esp. the discussion 61et seq.
125
See Institutes of Justinian (1975) , II.i.1., 65. 126 It should be underscored at this juncture that the wording in the Institutes of Justinian stipulates that the seas and shores are freely usable by the ius gentium or law of nations. Influenced perhaps by the thinking of the statement that follows in §11 (See Institutes of Justinian [1975] , II.i.11, 66), Grotius equates the ius gentium or law of natures with the ius naturale or law of nature. He makes the same association in De Jure Belli ac Pacis 1.2.4 (De jure naturali ergo, quod et gentium dici potest ..). Technically however, the dictates of nature and the standing consensus of men may not be the same, the latter resembling a positive law that is also subject to change or alteration.
the right of servitude, but on something that is common to all by the right of liberty." 127 Grotius later adds:
"[Celsus said] that the use of the sea is common to all men, which phraseology manifestly excludes every exception. For it is one thing to say 'all men' and another to say 'all citizens'. Neratius likewise stated no less absolutely that the shores have come into the dominion 'of no one' He did not say 'of no private citizen', but simply of 'no one', therefore neither the people nor the prince."
Critics like Freitas contended that Grotius was not consistent in his treatment of the sea as a possession, or even a quasi-possession. On the one hand, he advocates that the freedom of the seas and shores extend to the level of the highest tide; from this he deduces that no sovereign authority may lawfully impede his citizens from engaging in something as "natural" as trade. But these are bold, categorical statements on which Grotius also imposes certain limitations that again accommodate commercial and political realities. He readily admits that he is not talking about "Goa or Malacca", ports that he willingly concedes were rightfully owned as colonies by Knight, "Grotius in England" (1919) , esp. 7, 10-11. 129 Grotius, "Defensio Capitis" (1928) 158 (attacking Welwood): "Far different is the opinion of my little book, as is clear even from that Chapter V itself. For there it is shown that by nature neither land nor sea is the property of anyone, but that land through nature can become property, while the sea can not. A great difference, therefore is established in this part between land and sea."
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See also Grotius, Mare Liberum, (1609) 22-23 and (1916) 31: "The nature of the sea, however, differs from that of the shore, because the sea, except for a very restricted space, can neither easily be built upon, nor enclosed; if the contrary were true yet this could hardly happen without hindrance of the general use. Nevertheless, if any small portion of the sea can thus be occupied, the occupation is recognized."
In that immortal image encountered in 
Part III. Did Grotius change his mind?
We now arrives at section three of the present paper in which we will examine some individual A translation of this catchy German line into English would be: "On the sea everything is in flux, on the sea there is no property." The full text from Schiller is most appropriate in the context of the present exposé: "Bauen wir auf der tanzenden Welle /Uns ein lustig schwimmendes Schloß? /Wer das grüne, krystallene Feld /Pflügt mit des Schiffes eilendem Kiele, /Der vermählt sich das Glück, dem gehört die Welt, /Ohne die Saat erblüht ihm die Ernte! /Denn das Meer ist der Raum der Hoffnung /Und der Zufälle launisch Reich: /Hier wird der Reiche schnell zum Armen, /Und der Ärmste dem Fürsten gleich. /Wie der Wind mit Gedankenschnelle /Läuft um die ganze Windesrose, /Wechseln hier des Geschickes Loose, /Dreht das Glück seine Kugel um, /Auf den Wellen ist Alles Welle, / Auf dem Meer ist kein Eigenthum."
